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U.S. Army Corps of Engineers, Portland District
ATTN: CENWP-OD-G (Judy Linton)

P.O. Box 2946

Portland, OR 97208-2946
judy.l.linton@usace.army.mil

Re:  Scoping Comments on Regional General Permitf&€hetco River Gravel
Mining ACOE No. NWP-2008-00071

Dear Ms. Linton,

The Northwest Environmental Defense Center (NE[BZggon Shores
Conservation Coalition, Klamath Siskiyou Wildlar@enter, the Brookings Chapter of
Northwest Steelheaders, and Barbara Ullian (joif@lgmmenters”) submit these scoping
comments regarding the U.S. Army Corps of Engiriddis Corps or ACOE) proposal
to develop a regional general permit for gravelingractivities on the Chetco River in
Curry County, Oregon (ACOE No. NWP-2008-00071). Mk forward to reviewing
the DEIS on this regional general permit concepd, iatend to comment in detail at that
time.

NEDC'’s mission is to preserve and protect the emvitent and natural resources
of the Pacific Northwest. Our membership includehviiduals who live near and
recreate in the vicinity of the Chetco River in u€ounty, Oregon whose interests are
harmed by historic, ongoing and proposed futurgajrextraction activity in the Chetco
River.

Oregon Shores is a signatory on behalf of its mestige in Curry County,
Oregon. Oregon Shores is a private, non-profit meagdion whose mission is to protect
and conserve the natural resources of the Oregast@aod aid residents in protecting
their communities, lands and waters.

The Klamath Siskiyou Wildlands Center (“KS Wild'§ & non-profit public
interest conservation organization based in Wilsa@regon and Ashland, Oregon. KS
Wild's organizational mission is to conserve thabglly outstanding biological diversity
of the Klamath-Siskiyou and southern Cascade eamggn southern Oregon and
northern California. KS Wild and its staff and nimars seek to protect the ecological



resources of the region by protecting and presgrthe native habitat and hydrological
health of public lands. KS Wild staff and membess and enjoy the national forests and
watersheds within this ecoregion, including the tChdRiver Watershed. Gravel mining
operations degrade and conflict with the biologaad hydrological values enjoyed by
KS Wild staff and members.

The Brookings Chapter of Northwest Steelheadebased in Brookings, Oregon,
and seeks to protect fish and fish habitat in rsymtems throughout the Brookings
region, including the Chetco River.

Barbara Ullian has been working to protect the Kapsis Wilderness,
surrounding unprotected wildlands and the area®mally significant rivers since 1987.

A proposed regional general permit threatens temely impact the Chetco
River and the fish and wildlife therein. The Coipsequired to provide notice and
opportunity for public hearings before issuing &pe of permit, 33 U.S.C. 81344(a) &
(e)(1), but by regulation the Corps has statedribatally there will be no public hearing
unless the Corps believes that a hearing is neede@dke a decision. 33 CFR 8§
327.4(a). The fact that the Corps has provideafoearing in this matter indicates its
desire for strong public input on this importarstus. Please consider our comments, and
please provide responses to our questions inclodiedv.

I. Adverse Environmental Impact of Gravel-Extraction Activities

Gravel extraction in streams poses serious thtedish and their habitats. In the
National Gravel Extraction Guidance issued by N&tidMarine Fisheries Service
(NMFS), NMFS identified potential gravel mining-a&td environmental impacts,
including “direct harm to trust species; loss ogrelation of spawning, rearing, resting,
and staging habitat; migration delays and/or blgekachannel widening, shallowing, or
ponding; loss of channel stability; loss of podilei structure; increased turbidity and
sediment transport; increased bank erosion anttear bed downcutting; and loss or
degradation of riparian habitat.”

Gravel extraction has a direct impact on a stregumsical composition such as
the channel geometry and bed elevation. Gravelsatbgprovides critical habitat for
many fish species that is lost when the gravekisaeted from the stream. Gravel
extraction also has a direct impact on water quédittors such as the stream depth,
velocity, turbidity, sediment transport, streanctarge, and temperature. These changes
in water quality adversely impact fish species bgrang individual behavior, migration,
and spawning activities. A variety of other im@ach fish include impeding feeding,
degrading salmonid redds, and disturbing food smurc

In-stream gravel mining has a significant advenggaict on all species that rely
on the affected waterway. These impacts are appdm®ugh reduced fish populations,
species displacement, and shifts in populatiomibdigions. These impacts are further
exacerbated in flow-limited riverine systems sushlhee Chetco River. The Chetco River



system does not have snowpack to augment flowisatidis very susceptible to weather-
related fluctuations and man-made disturbances.

Question 1: How does the Corps plan to incorpor#tte guidance that NMFS
has provided on the subject of gravel extractionants proposed Regional
General Permit?

II. The Corps’ use of a single general permit rdter than narrowly tailored site-
specific individual permits is inappropriate in this instance

Corps regulations provide that the use of genataker than individual permitting
is to be constrained to activities that “cause onigimal individual and cumulative
environmental impacts.” 33 CFR § 323.2(h)(1). Gomulations also indicate that the
aim of a general permit is to avoid unnecessaryicatpn of regulatory control
exercised by another federal, state, or local ageB8 CFR 8§ 323.2(h)(2) . There are a
number of agencies with jurisdiction over gravelagtion activities and the permitting
process can involve input from a variety of ageadyninistrators. The aim of the CWA
iS to protect to the greatest extent possiblewdwers of the United States. Section 101
of the Act sets forth a national goal that the lissge of pollutants into the navigable
waterways of the United States be completely elt@id by 1985, and an interim goal
toward achieving this overall objective was thawalterways be fishable and
swimmable by 1983. 33 U.S.C. § 1251. Nowhere énAbt is the goal of efficiency set
forth.

The goals stated above have never been repegidaed or amended. Every
application for a new Section 404 permit gives@uoeps the opportunity to look at the
nature of the applicant's facility, the qualitytbé water and the beneficial uses unique to
the proposed facility location, and the potentapact that the individual applicant’s
project would have on Oregon’s waterways. Commesraes concerned that instead of
working toward these goals, the Corps is insteatipzing efficiency and convenience
by pushing for a regional general permit that wiilly perpetuate the status quo of water
guality problems in Oregon, rather than furtherdbals of the CWA.

For a dramatically invasive procedure like in-stnegravel extraction, individual
permits provide site-specific analysis, mitigatimeasures, best management practices
and site-specific remediation requirements thaegidhal General Permit (RGP)
program is unable to provide. Pursuant to ACORIle@ns, individual permits are
issued “following a review of individual applicais” whereas general permits
“authorize a category or categories of activitiespecific geographical regions,” clearly
envisioning a less thorough review of proposedaexion activities. 33 CFR 320.1(c)
(2007).

The regulations also indicate that, “[i]f an adiMs covered by a general permit,
an application for a [Corps] permit does not hawvbd made. In such cases, a person



must only comply with the conditions containedhe general permit to satisfy
requirements of law for a [Corps] permit.” 33 CFRI3L(c) (2007).

Question 2: Specifically where in the administreé record supporting this
proposed permitting decision does the Corps dentatstthat gravel mining in
the Chetco River causes “only minimal individual drcumulative impacts™?

Question 3: Will the state be issuing the RGP ireleof the ACOE? If so,
under what authority will the state be issuing tiRGP?

Question 4: For each of the previous 10 years, howch aggregate in tons per
year has been extracted from the Chetco River? ey how much more or
less aggregate removal in tons per year will theposed RGP authorize?

Question 5: Since RGPs contain general provisiongended to protect the
environment, including natural and cultural resoues, will the conditions set
forth in the general permit be stringent enough tover all sites along the
Chetco River?

The ACOE regulations also note, “in certain cagesnptification may be required
before initiating construction.” 33 CFR 320.1(cp(?).

Questions 6: Will pre-construction notification beequired in the proposed
regional general permitting scheme? What will therms of the pre-
construction notification be?

General permits are adopted after notice and comamehare good for up to five years.

Question 7: Does ACOE intend this RGP to be a skerm program, or would
it seek to renew the RGP in 5 years?

Question 8: Will another EIS be completed upon reved?

Question 9: How will ACOE ensure the long-term peation of the Chetco
River under the program? Will the Corps impose upeach applicant project
area-specific requirements for restoring the apg@it’s project site to its pre-
construction condition? What specific long-term pextion measures has the
ACOE contemplated in connection with the propose@iR?

Question 10: Will the Corps modify the terms of tR&P upon renewal?
Specifically, will the standards increase in striagcy?



lll. Under the National Environmental Policy Act, the Corps must complete an
Environmental Impact Statement

Under the National Environmental Policy Act (NEPAgIl agencies of the
Federal Government shall . . . include in everpmmendation or report on proposals
for . . . major federal actions significantly affieg the quality of the human
environmental, a detailed statement . . . on te@mmental impact of the proposed
action.” 42 U.S.C. 8§ 4332(2)(C)(i). The proposegdional general permit constitutes a
major federal action. A major federal action iradsg “actions with effects that may be
major and which are potentially subject to fedeltrol and responsibility.” 40 CFR §
1598.18 . This includes “new and continuing atiei, including projects and programs
entirely or partly financed, assisted, conductedulated, or approved by federal
agencies. 40 CFR § 1598.18(a) . Federal actimrigde agency approval of “specific
projects, such as construction or management iesilocated in a defined geographic
area. Projects include actions approved by pernuotleer regulatory decision as well as
federal and federally assisted activities.” 40 GFE598.18(b)(4) .

The proposed RGP program is subject to the re\agproval and conditions
established by ACOE. The project is a constructioth management activity located
within the waters of the U.S., and requires thegigeapproval of ACOE. A regional
general permit clearly satisfies the definitiomudjor federal action set forth above, and
therefore an Environmental Impact Statement (E4®¢quired under law pursuant to
NEPA.

Any federal action where significant environmemt@bacts are present requires
the action agency to prepare an EIS. In prepamngl&, the agency must analyze
alternative actions and present mitigation strate@i order to lessen the environmental
impact of a proposed federal action. An EnvironraeAssessment (EA), on the other
hand, applies to actions where it is not obvioad significant environmental impact will
result. An EA will not be sufficient for devisingragional general permit as the Corps
has proposed. While ACOE'’s regulations provide tra]ost permits will normally
require only an EA” (33 CFR § 230.7) , the registpe of this proposed general
permit program requires a comprehensive analysigmi that needed for an EA under
NEPA. An agency undertakes an EA in order to asshetherthe proposed project will
have substantial environmental impact. Graveleetion is known to have significant
adverse environmental impacts on river systemstla@€orps must complete an EIS in
connection with the RGP. An EIS involves a muchenardepth analysis than does an
EA, and is necessary in this instance in ordessess the potential cumulative
environmental impacts of a regional permitting agmh, as well as possible alternative
actions.

The Chetco River is already impaired under a nurobparameters, and
additional constraints will only further degrade tiiver’'s water quality. The National
Marine Fisheries Service has previously determthat specific proposals to remove
aggregate from specific sections of the Chetco iheel the potential to adversely affect
critical habitat for listed species. The cumulativgacts of this proposed regional permit



program are uncertain but are likely to be sigaificgiven the current state of the Chetco
River. NEPA requires that a cumulative analysevjale some “qualified or detailed
information.” Neighbors of Cuddy Mountain v. United States Fo&estice, 137 F.3d
1372, 13799" Cir. 1998). Cumulative impact is the impact on ém&ironment, which
results from the incremental impact of the actidrewadded to other past, present, and
reasonably foreseeable future actions regardles$atf agency (Federal or non-Federal)
or person undertakes such other actions.

Cumulative impacts can result from individually mirbut collectively significant
actions taking place over a period of time. 40 GFE598.8 (2007). Effects and impacts
as used in these regulations are synonymous. Efiedtide ecological (such as the
effects on natural resources and on the compor&ntisfures, and functioning of
affected ecosystems), aesthetic, historic, culte@nomic, social, or health, whether
direct, indirect, or cumulative. 40 CFR § 15988(7). “The NEPA document must
analyze the combined effects of the actions ingefit detail to be useful to the
decision-maker in deciding whether, or how, toréle program to lessen the cumulative
impacts.” Carmel-By-The-Sea v. U.S. Dept. of Trandg3 F.3d 1142, 1160{Lir.

1997).

Any analysis under NEPA should consider the diegct indirect impacts of the
proposed project. 40 CFR 81508.8. The proposgidmal general permit will
potentially have significant direct and indirectpiacts on the health of the Chetco River,
and the species the Chetco River supports. AlddtBnvironmental Impact Study is the
only way to appropriately assess the proposed p@rgiprogram given the activities to
be permitted and the geographical scope of theiperm

Question 11: What is the Corps’ proposed timelifioe drafting an EIS in
advance of finalizing this proposed regional genepermit?

IV. General permit conditions are inadequate to adress water quality issues along
the Chetco River

Under Section 401(a) of the CWA, any applicantadorACOE permit in Oregon
must obtain a certification from Oregon Departnma&Environmental Quality (DEQ)
stating that the discharge from the proposed preygccomply with several
requirements of the CWA, most notably the wateliyustandards requirement under §
303. Water quality standards include three elemémhj one or more designated “uses”
of a waterway; (2) numeric and narrative “criteriggecifying the water quality
conditions, such as maximum amounts of toxic palite, maximum temperature levels,
and the like, that are necessary to protect thigieted uses; and (3) an antidegradation
policy that ensures that uses dating to 1975 artegied and high quality waters will be
maintained and protected. 33 U.S.C. 88 1313(c)@3(d)(4)(B); 40 C.F.R. Part 131,
Subpart B. Compliance with water quality standasdgiires protection of all three
components of water quality standar8se PUD No. 1 of Jefferson County v.
Washington Dep’t of Ecolog$11 U.S. 700, 719, 730-31 (1994).



It is the public policy of the state of Oregon totect, maintain and improve the
quality of the waters of the state for public wegepplies, for the propagation of wildlife,
fish and aquatic life and for domestic, agriculturadustrial, municipal, recreational and
other legitimate beneficial uses. ORS 468B.01502¢gon’s water quality standards
specifically require the protection of beneficiaks. The beneficial uses for estuaries and
main waters located in the South Coast Basin s#t tmmder OAR 340-04-0300 (Table
300A), include those suited to fish and aquaté, Wildlife and hunting and fishing.

The Chetco River watershed has been damaged btogion and high runoff
soil types both in the upper and lower portionghefwatershed. In the upper watershed,
rapid runoff and exposed serpentine in the inneggbave impacted water quality and
hydrology in the Chetco River. The water tempemuaries dramatically along different
stretches of the river from very cold in wildernassas to turbid and warm through more
developed areas. Steelhead and cutthroat trouhestire watershed. Chinook
primarily use the lower mainstem channels and Goeel higher in the watershed.

The lower stretches of the Chetco River are alrdiathd pursuant to Section
303(d) of the CWA as water quality limited for Teengature, Flow Modification and
Habitat Modification with potential concern for tharameter of Alkalinity. The above
listed parameters impair the following beneficiaés in the Chetco River: Water Supply
(Public, Private, Industrial); Livestock Wateririgjgation; Fish and Aquatic Life
(Anadromous Fish Passage; Salmon and SteelheachiBgawalmon and Trout Rearing
and Migration; Resident Fish and Aquatic Life; Gd\thter Aquatic Life); Wildlife and
Hunting; Fishing; Boating; Water Contact Recregtidesthetic Quality; Hydropower;
and Commercial Navigation & Transportati@eeOregon DEQ’s 401 Water Quality
Certification issued to Freeman Rock, Inc., Aud#t2007.

The Chetco estuary has already been substantighgd from its natural state.
Heavy development and increased in-water activagpgthe lower Chetco has resulted
in peak flow enhancement, sediment inputs, ripavegetation removal and water
contamination. Without substantial protections, angoing and additional gravel-
mining operations on the Chetco River will onlyther degrade the water quality.

We look forward to detailed parameter-specific gsialin support of the
agency’s conclusion that activities authorized uridis proposed regional permit will
not exacerbate the Chetco River’'s water-qualitytéthstatus for Temperature, Flow
Modification and Habitat Modification. We also Whle interested to see how the agency
will deal with water quality concerns related tkalinity.

Question 12: How will the Army Corps’ RGP ensutigat Oregon water quality
standards are protected? What conditions will AR€OE include in the
proposed RGP in order to prevent further degradatiof the Chetco for each of
the following parameters: Temperature, Flow Modifton, Habitat
Modification and Alkalinity?



Question 13: Would the scope of the Corps’ propb&GP be based on a
regional or a watershed-specific approach?

Question 14: Specifically how will the Corps insutleat each of the above listed
beneficial uses of the Chetco River is protected?

V. Federal Consistency Requirements

Under NOAA regulations, any federal permit activityist be consistent with the
objectives or purposes of the Coastal Zone ManageAwt (CZMA). A federal
permitting activity will be consistent with the Atit satisfies each of three
requirements. First, the activity must further tiagional interest as articulated in Section
302 or Section 303 of the Act, in a significantsabstantial manner. Second, the
national interest furthered by the activity mustverigh the activity's adverse coastal
effects, when those effects are considered sepaoateumulatively. And finally, the
agency must find that no reasonable alternatieeaslable, which would permit the
activity to be conducted in a manner consistert Wit enforceable policies of the
management program. 15 CFR 8§ 930.121. SectiooB# Act identifies Congress’s
findings regarding the particular demands placethemation’s coastal zones, and
vulnerability of the habitat areas of the coastalez, and the fish, shellfish and wildlife
therein to destruction by man’s alterations. 186.0. § 1451. In section 303 of the Act,
Congress declared it a national policy to presgmkatect, develop and where possible to
restore and enhance the resources of the Natioasal zone through the
implementation of state management plans. 16 U$1452.

Question 15: Does the proposed permitting actiontfier the national interests
articulated in Section 302 and 303 of the CZMA? rbt, specifically how do
the benefits of the activity outweigh the adversteets on Oregon’s sensitive
coastal region?

Under the Act, the Oregon Department of Land Corsé&m and Development
(DLCD) must review various federal actions in dieafing Oregon’s coastal zone for
consistency with the Coastal Management Program.fddheral consistency provisions
of the CZMA require that any federal action ocaugrin or outside of Oregon's coastal
zone that affects coastal land or water uses aralatsources must be consistent with
the Oregon Coastal Management Program (OCMP). fgronust be shown to be
consistent with the various applicable componehta@OCMP, that is, with the
statewide planning goals, with coastal city andt@eomprehensive plans and land use
regulations approved by the Land Conservation aexe@pment Commission, and with
various state agency authorities. OAR 660-035-0020

Question 16: Has the Corps identified each of tleeal land use regulations
that would be implicated by a regional general gedamining permit for the
Chetco River? If so, please enumerate the land tesgulations implicated.



How will the conditions set forth in the Corps’ RGénsure consistency with
each of the local land use regulations?

Oregon DLCD is responsible for reviewing, commegtam and concurring with
or objecting to consistency certifications for fealgoermits proposed by the Corps.
Oregon DLCD is also responsible for securing neargsgview and comment from other
State, regional, and local government agencies,where applicable, the public.
Thereatfter, only Oregon DLCD is authorized to comtficially on, concur with, or
object to a federal consistency determination.CER 8§ 930.6(b). Oregon DLCD assists
agencies on a case-by-case basis with determiowwgd best go about demonstrating
consistency with the OCMP.

Oregon’s Coastal Management Program promotes stheration and protection
of coastal waters from the cumulative adverse ingatcertain land and water
activities, including hydro-modification, which magsult from certain gravel extraction
processes. OCMP specifically focuses on activihes affect water quality in Oregon’s
coastal zone that, by increasing temperature, chgmi, or reducing dissolved oxygen,
diminish the resilience of natural systems by reimgpwvegetation or channelizing
streams.

Question 17: How will the Oregon DLCD be involvadthe issuance of the
regional general permits under the Corps’ proposeermitting scheme?

Under CZMA regulations, 15 CFR § 930.2, state manant programs shall
provide an opportunity for public participationtime State agency's review of a federal
agency's consistency determination.

Question 18: Will the Oregon DLCD provide notice @m@n opportunity for
public comment for each proposed general permit enthe Corps’ regional
general permitting program?

VI. Oregon Department of State Lands requirements

Oregon’s Removal-Fill Law (ORS 196.795-ORS 196.98Q)ires individuals
who plan to remove or fill material in waters oéttate to obtain a permit from the
Oregon Department of State Lands (DSL). The pwmdshe law is to protect public
navigation, fishery and recreational uses of thegon’s waterways.

Permits are required for projects involving the o#al or fill of 50 cubic yards or
more of material in Oregon waterway and for theaeahor fill of any material
regardless of the number of cubic yards affectemistream designated as essential
salmon habitat. The lower Chetco River is desiga&ssential salmon habitat and all in-
water activities along the Chetco will thereforesobject to a DSL permit no matter the
size of an applicant’s operation.



All DSL permits include standard and special desigd operating conditions that
are intended to ensure the protection, conservatonbest use of Oregon’s water
resources and prevent harm to fishery and recresticses of the waters. One condition
is that the project be conducted during the "inewatork period" established by the
Oregon Department of Fish & Wildlife (ODFW) districsh biologists’
recommendations. ODFW gives primary consideratioimportant fish species
including anadromous and other game fish and tbneat, endangered, or sensitive
species. Time periods were established to avoiduhrerable life stages of these fish
including migration, spawning and rearing. ODFW teommended an in-water work
period for the Chetco River Estuary from Octobén May 31 and a work period from
July 15 to September 30 for the Chetco River.

Question 19: Will the Corps RGP hold applicants@DFW in-water work
period requirements?

Gravel extraction projects will require a DSL rerabfill permit and a federal
Section 404 permit from ACOE. Currently, DSL and @orps use a joint permit
application form, so applicants only need to filt @ne application to obtain both
permits. However, applicants must send a copye@ffplication to both agencies. Each
agency reviews the form and issues separate pdiraitsnay have different
requirements.

Question 20: How will the RGP alter the currentuyiew procedures for DSL
and the Corps?

Question 21: How exactly will the proposed RGP mapthe processes
involving other consulting state and federal ageasithat participate in
overseeing the issuance gravel-extraction permit€regon?

VII. Endangered Species Act requirements
Coho Salmon—Final Determination as Threatened

On February 11, 2008, NOAA issued its final deteation for the Oregon Coast
Coho Salmon as a threatened species under the ESRed. Reg. 7816 (Feb. 11, 2008).
The regulations went into effect on May 12, 2008h& Salmon were listed as threatened
due to serious degradation of “critical habitattl@ncroaching human activities. Gravel
mining was listed as the second example of humawvités that have adversely
impacted habitat and salmon populations. The ooetl degradation of “critical habitat”
and encroachment of human activities such as grawehg threaten the survival of the
species. The Corps should recognize the urgentyngoortance of the recent
determination of Coho salmon as “threatened” byp#idg stringent standards to protect
Coho salmon. Commenters are concerned that a sinedmegional permit will likely
increase gravel mining projects conducted with feeamsiderations for localized
impacts on Coho Salmon in designated critical laalot the Chetco River.
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Question 22: What measures will be utilized to eresthe most protective steps
are taken to prevent the continued degradation @bho salmon habitat by a
regional general permitting scheme?

Question 23: What groundfish, coastal pelagic andaific salmonid species
have the potential to be affected by extractioniaty authorized under this
proposed RGP, and what specific measures will bgureed to insure the
protection of each of these species?

Question 24: Will the proposed RGP authorize adiss in the Chetco River
estuary? If so, how do the estuary-specific neetiprotected species differ
from habitat requirements further up into the watsined?

Question 25: Might extraction activities under th@oposed RGP result in
increases in stream width or depth? If so, how wilbse increases affect listed
species?

Question 26: How will extraction activities authaed under the proposed RGP
influence macroinvertebrate production along varisistretches of the Chetco,
and how will the agency insure that such macrointe&srate production
influences will not adversely affect listed spedes

Question 27: Specifically how might activities authzed under the proposed
RGP lead to loss of riparian vegetation, and howlthe agency insure that
such loss does not adversely affect listed species?

Question 28: Has a science-based gravel recruitmiemiiget been completed for
the Chetco River similar to the CHERT (County of ihboldt Extractive
Resources Team) process in northern California? &hssuch a science-based
determination to consider the cumulative impactseddtraction activities at
multiple sites, how will the Corps insure that thisoposed general permit
protects the varied habitat needs of listed speties

The purpose of the ESA is to enable a conservatiogram for endangered and
threatened species and the ecosystems upon wiheiglléipend. 16 U.S.C. § 1531(b).
The ecosystems vital to the survival of endangerdtireatened species are designated
as “critical habitats.” 16 U.S.C. 8 1533(a)(3). yAsignificant alteration or destruction of
“critical habitat” is an unlawful “harm” to the spes. “Harm” includes significant
alteration or destruction of the habitat of lisggmbcies. Actions that change or degrade
the habitat may lead to injury or death of spebiessignificantly impairing essential
behavior patterns, including breeding, spawningting, migrating, feeding, and
sheltering.” 50 CFR § 222.102 (2007). These “I&irm the species are unlawful
because they are a prohibited “take” of the species
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The ESA provides exceptions to prohibited “takesew they are “incidental to,
and not the purpose of, the carrying out of anmitlse lawful activity.” 16 U.S.C. 8§
1539(a)(1)(B). Incidental take permits require laggmts to submit a conservation plan
that can prove the taking will not “appreciably ued the likelihood of survival and
recovery of the species in the wild.” 16 U.S.A589(a)(2)(B).

An action of a federal agency that may affect t@disspecies or their critical
habitat requires a consultation with NMFS Fisheri#é U.S.C. 8§ 1536(a)(2). If NMFS
determines that the agency’s action will jeopardimespecies or adversely modify the
critical habitat, NMFS must suggest alternatives thill not violate 16 U.S.C. §
1536(a)(2). If this is not possible, NMFS may pdava “take” exemption specifying
actions to minimize impacts. NMFS issues a BialabOpinion that provides the
analyses required under the ESA.

In 2007, NMFS issued a Biological Opinion concegiproposed gravel mining
projects on the Chetco River (Chetco BO). Thedjaal Opinion analysis was
dependent upon factors localized to a very smalesspecifically focusing on the
Freeman and Tidewater facilities. The analysikéite Freeman and Tidewater
projects’ impacts into three different reaches thate separated by only a few miles.
Within these small subdivisions of the Chetco, NM&&nd differences in habitat
conditions and salmon populations that were sigguifi enough to warrant different
conclusions about the proposed projects’ impattgese differences were found in only
a few miles of the Chetco, so even more variatidhbe found throughout the entire
length of the Chetco. These variations will alsquire separate analyses and different
conclusions about the protective measures adapesifisally to the localized habitat.
Commenters are concerned that a regional genanaitpeill ignore the variations in
habitat conditions that exist throughout the rivé¥ithout adequate analyses of the
habitat conditions in question it will be difficuth determine what appropriate protective
measures need to be taken to ensure the survivadezitened Coho Salmon.

Question 29: How will the Army Corps account fordalized variations in
habitat characteristics and Coho salmon populatioimsa general permit for the
entire Chetco River?

NMFES determined that the gravel mining projectsenreasonably certain to have
the following effects: “slowing recovery of streay@omorphology; increased suspended
sediment; increased summer stream temperaturejadezantamination; and in-water
equipment operation including a temporary bridg€Hetco BO, p. 12.) NMFS
determined that these impacts will have significsffects on the threatened Coho species
that include slowing the recovery of the alreadgrdeed habitat and forcing the salmon
to migrate to less disturbed habitats. Commermtersoncerned that these significant
effects seriously threaten the survival of the Cshlonon population in light of the recent
final determination of Coho salmon as a “threatémpecies under the ESA.

One example of the variations in localized halatad population conditions is
apparent in NMFS'’s analysis of the suspended sediméhe river. NMFS concluded

12



that the gravel mining projects will increase susjeel sediment in the water. The
increased suspended sediment would lead to bebhvgimanges and lower growth levels
in juvenile salmon. (Chetco BO, p. 17.) For thisgmsed project the agency determined
that the impacts of increased suspended sedimanitwe limited partially due to the
timing of increased sediment plumes in comparisatfé local population’s migration
patterns. Migration patterns will vary throughthe river so the timing of sediment
plumes approved in a regional permit may not cdmevith the localized migration
patterns. Another reason that the increased sdsgdesediment would not meaningfully
change the Coho salmon populations was the clasenpity of unimpacted habitat.
Close proximity to unimpacted habitat may not bailable in all reaches throughout the
river, which could lead to a meaningful changehiem €Coho salmon populations. These
variations in the localized characteristics of @w@ho salmon population and habitat
conditions require consideration in the analysithefimpact of suspended sediment.
Commenters are concerned that a general gravehgnpermit will allow projects to
meaningfully impact the Coho salmon populations twedcritical habtit in the Chetco.

Question 30: How would a regional permit addres®timpact of a specific
project’s timing of increased suspended sedimemntds on the site-specific
migration patterns of threatened species?

This is only one example of the multiple effeg®n the critical habitat and
threatened species. The Chetco BO found that thilirbe other adverse impacts from
the proposed action that will result in the deatinjury of certain salmon.

The ESA also requires an incidental take statemvéeh actions will result in
harm to critical habitat and/or the injury or deathndividual species. An incidental
take statement was included in the Chetco BO ®ptioposed gravel mining projects.
In order to determine the extent of incidentalngki of the Coho salmon, NMFS had to
apply the specific impacts of the proposed acttortbe individual habitats and species
characteristics of the Chetco River. The bestcaidir of the extent of the take is
measured by the impacts from the increase in sdsgesediment. The impact on the
Coho salmon resulting from the increase in suspgsddiment was determined based
upon highly localized factors previously mentiondcherefore, the extent of incidental
takings of Coho salmon will depend upon the loedditat conditions and population
levels. Commenters are concerned that a regiamargl permit cannot accurately
determine the extent of the incidental takings Bag®n a regionalized permit for the
entire Chetco River. Inthe absence of an accumaigental take statement, any adverse
impact to the critical habitat or harm to the Celadmon is illegal.

Question 31: In the absence of individual permitalyses, how will the Corps
issue incidental take statements pursuant to theAE8at account for the
difference in takes from each permitted project?

The incidental take statement also requires #eganable and prudent measures

be taken to avoid or minimize the incidental tak€oho salmon. These measures need
to be highly specialized to the localized condisiamd should not be made on a regional
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level. In the absence of reasonable and prudeasumes, the protective coverage of the
incidental take statement lapses and the gravehmgjroject will be in violation of the
ESA for adverse effects to the critical habitaharm to the Coho salmon.

Question 32: How does the Corps plan to address twhasonable and prudent
measures are appropriate for each proposed gravigling project on a regional
level?

Similarly, terms and conditions must be specifiethie individual permits to
ensure the reasonable and prudent measures amgddIthat include specific
applications to the individual location and proje€or example, the Chetco BO includes
that the upstream third of the bar is protectethfexcavation activities. This highly
specialized term is unlikely to be accounted foa iregionalized permit.

Question 33: How does the Corps plan to implemeartits and conditions
specialized for each gravel-mining project withouidividual consideration of
the impact from each project?

VIIl. Magnuson-Stevens Fishery and Conservation Maagement Act
requirements

When the geographic locations of Essential Fishitd(EFH) and critical
habitat overlap, the individual consultation reguoients under the ESA and the
Magnuson-Stevens Act both apply. In these circantsts, NMFS will generally merge
the consultations into one response package, weepesgsible, to maximize efficiency.

The Magnuson-Stevens Fishery Conservation and Managt Act (MSA) was
enacted for the conservation and management of stanfisheries. 16 U.S.C. § 1801(b)
(2000). 1996 Amendments to the MSA recognizechdel for protection of fish habitat
to promote sustainable fisheries and establishguineaments to label areas necessary for
fish survival as EFH into the act. 16 U.S.C. §2(80) (2000).

Section 305(b) of the MSA requires a Federal agémcpnsult with NMFS when
they engage in actions likely to adversely impdeHE Adverse impacts that require
consultation include “the direct or indirect phydjachemical or biological alterations of
the waters or ecosystem components, if such matidies reduce the quality or quantity
of EFH.” NMFS is then required to recommend pigito conserve EFH.

The Chetco River is designated as EFH. 72 Fed. Fa862 (April 20, 2007). An
analysis for an EFH must account for fish speceghd threatened or endangered
species under the ESA. Commenters are conceraed tlegional general permit will
ignore the variety of fish species and their pojpaites throughout the river. An RGP that
generalizes impacts for an entire river is notljike contemplate particularly sensitive
areas of the river. In the absence of these ceraidns for all fish species, the proposed
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RGP program will not comply with the Magnuson-Stes/&ishery and Conservation
Management Act.

Question 34: How does the Army Corps plan to analyze impacts to EFH for
all fish species with designated EFH throughout thieer?

Conclusion

A regional general permit for gravel extractiomhaties cannot adequately
address environmental characteristics and fishnalddife populations unique to each
river mile of the Chetco. Without sufficient consrdtion of significant adverse
environmental impacts, a regional general pernsttha potential to dramatically
undercut important protections afforded to the Chdiver under applicable law.
Commenters strongly encourage the Corps to maiataindividualized permitting
program for gravel extraction activities on the €beo ensure thorough review of each
site-specific permit application by all involvedesgies.

Sincerely,

Mark Riskedahl, Executive Director, NEDC

Julie Nimnicht & Elizabeth Zultoski, NEDC

Cameron La Follette, Oregon Shores Conservatiotit©oa
George Sexton, KS Wild

David Pitts, The Brookings Chapter of NorthwesteBiteaders
Barbara Ullian, Concerned Citizen
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